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W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:
ALAN E. HIGHERS, JUDGE
HERSCHEL P. FRANKS, JUDGE
This case involves a contract arbitration clause and the Tennessee Open Meetings Ad
(Act). Defendant, Health Partners, Inc. (HP), appeal sthe Chancellor’ sorder denying itsmotion

to compel arbitration and granting the Plaintiff’s, Dr. Bob T. Souder, M.D. (Souder), motion for



judgment on the pleadings.

HPisaPreferred Provider Organization (PPO) that contracts with insurance companies
and employersfrom Tennesseeand other states. HP providescontracting third-party payorswith
anetwork of physicians. HP was created in 1994 under the authority of the Jackson-Madison
County General Hospital District (District) asa“governmental instrumentality” of the District.
The District created HP in order to further the District’s mission to provide the full range of
health careand allied and incidental services.! HPisanot-for-profit mutual benefit corporation
which has, as its sole member, the District.

In1994, Souder entered into aPhysician Participation Agreement (PPA) withHP. Inlate
1996, Souder and other physicians who were participating medical providers in HP's PPO
received a letter” dated November 26, 1996 from HP which stated in part asfollows:

The Board of Directors of Health Partners recently approved
actions which offer an exclusive provider relationship to West
TennesseeAlliancefor Hedlthcare(WTAH), aPhysician Hospital
Organization (PHO), and the Jackson Clinic to serve asthe sole

physician networks, for servicesthey render, in Madison County.

It is our understanding that you are not currently a member of
WTAH. Because of the above described decision, weare hereby
notifying you that your existing contract with Heal th Partnerswil |

not be renewed.?

The action of the Board of Directors of HP described in the above-quoted letter did not

take place at aboard meeting, but instead took place in the form of awritten consent resolution

! According to HP' s charter, its purpose is to “further . . . the statutory mission of the
Jackson-Madison County General Hospital District tomake health care availabletothe public.”

2 This letter was sent to Souder and the others by Joseph McGuire (McGuire), the
Interim Director of Operations of HP.

® Souder’s contract was due to expire on February 1, 1997.
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inlieu of ameeting.* On January 9, 1997, the Board of Directors of HP adopted aresolutionin
which it restated its previously adopted policy of limiting HP' s physician provider network in
Madison County. This meeting took place without prior public notice as had all previous
meetings of the Board of Directors of HP.

Subsequently, Souder and the other physicians received a letter from McGuire dated
January 31, 1997, which stated as fdlows:

You previously received from us a letter dated November 26,
1996, advising that your Physician Participation Agreement with
Health Partners, Inc. would not berenewed. We understand there
may be some misunderstanding as to the effect of the notice of
nonrenewal. Inorder to clarify any confusion that may exist, and
to assure an orderly transition, this leter is notice, pursuant to
Section 9.2 of the Physician Participation Agreement, that the
agreement isterminated. The effective date of thetermination of
your Physician Participation Agreement is sixty (60) days from
the date of this letter, April 1, 1997. Until this date, you will
remain a participating provider in Health Partners, Inc.

OnJuly 29, 1997, the Board of Trustees of the District amended HP' scharter making the
Board of Trustees of the District the Board of Trustees of HP. This meeting was announced to
the public and opento such.® In addition to amending HP' scharter, the Board of Trustees of the
Digtrict ratified and confirmed all actions of the previous Board of Directors of HP and the
management of HP.

In May 1997, Souder filed this suit seeking reinstatement of his PPA with HP alleging
that the actions of HP violated the Act. Souder alleges that the Act is applicable to the Board
of Directorsof HPinthat it isan entity that fallswithin the provisions of the Act. Furthermore,
Souder avers that the action of the Board of Directors of HP to limit its network, thereby
excluding himself and other similarly situated physician providers, was taken at meetings
without the required public notice. Souder alleges that all actions taken by the Board of
Directorsof HP are voidand of no effect since none of its meetings have been open to thepublic
pursuant to the Ad.

HP filed a motion to compel Souder to submit the case to arbitration as required by the

PPA. Thismotion and a subsequent motion to reconsider were denied by the Chancellor. After

* The board meeting which wasoriginally called on July 29, 1996 to review thisissue
failed to producea quorum.

®> The District is, asa matter of law, subject to the requirements of the Ad.
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HP s answer was filed, Souder filed a motion for judgment on the pleadings with regard to the
applicability of the Act to HP and the possible violations of the Act by HP.

TheChancellor granted Souder’ smotion. The Chancellor concluded that HPwas subject
to the coverage and requirements of the Act because of its status as a governmental
instrumentality according to its charter, and because of its status as a subsidiary entity of the
District according to Chapter 165 of the Private Acts of 1992 of the Tennessee General
Assembly. Furthermore, the Chancellor concluded that HP had committed numerousviolations
of the Act in that it has never published or publicized any public notice of the meetings of its
Board of Directors. Finding such, the Chancellor declared, asrequired by statute, all actionsof
HP s Board of Directors void and of no effect. Thus, theaction of HP’ s Board of Directorsin
terminating Souder’ s contract was declared void and of no effect, and the Chancellor declared
the PPA between Souder and HP still in effect. I1n addition, the Chancellor issued an injunction
enjoining HP from further violations of the Act.°

HP perfected the present appeal, and presents the following issues, as stated in its brief,
for our review:

1. Whether it was error for the chancery court to fail to compel
the Plaintiff to submit his clam against the Deendant to
arbitration.

2. Whether it was error for the chancery court to grant the
Plaintiff a judgment on the pleadings on the applicability of the

Open Mesetings Ad.

3. Whether it was error for the chancery court to find that the
Open Meetings Act applied to Health Partners.

4. Whether it was error for the chancery court to find that the
termination of the Plaintiff’ scontract with Health Partnerswasan
action of Health Partners’ Board of Directors.

5. Whether it was error for the chancery court not to find that any
violation of the Open Meetings Act that might have occurred was
cured by action of the Board of Trustees of the District.

6. Whether the scope of the injunction entered by the chancery

® The Chancellor also concluded that HP' s assertion that the subsequent action of the
Board of Trustees cured any violation of the Act to constitute aconclusion of law. Assuch, the
Chancellor stated that such a conclusion of law is not effective to establish a disputed issue of
fact on the basis of the pleadings in order to avoid entry of ajudgment on the pleadings.
Furthermore, the Chancellor rgected HP's claim that the decision to terminate Souder’'s
Physician Provider Agreement was purely amanagement decision madewithout referenceto the
resolution of the Board of Directors as alegally impossble fact.
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court isimpermissibly broad.
Standard of Review

It appears from an examination of the Chancellor’s Conclusions of Law, that he relied
on matters outside the pleadings. “When matters outside the pleadings are presented to and
considered by the court, the motion istreated as amotion for summary judgment under Rule 56.
..." 3Nancy F. MacLean and Bradley A. MacL ean, Tennessee Practice §12.12, p. 191 (2d ed.
1989). Generaly, amotionfor summary judgment allowsthe non-moving party timeto present
adefense, Tenn. R. Civ. P. 56.03, but HP makes no complaint that it was denied extra time.
Thus, Souder’s motion will be treated as a summary judgment motion.

A motion for summary judgment should be granted when the movant demonstrates that
there are no genuine issues of material fact and that the moving party is entitled to ajudgment
asamatter of law. Tenn. R. Civ. P. 56.04. The party moving for summary judgment bears the
burden of demonstrating that no genuineissue of material fact exists. Bain v. Wells 936 SW.2d
618, 622 (Tenn. 1997). On amotion for summary judgment, the court must take the stronges
legitimateview of theevidencein favor of the nonrmoving party, allowall reasonableinferences
infavor of that party, and discard al countervailing evidence. 1d. InByrdv. Hall, 847 SW.2d
208 (Tenn. 1993), our Supreme Court stated:

Onceit is shown by the moving party that there is no genuine issue of material

fact, the nonmoving party must then demonstrate, by affidavits or discovery

materials, that there is a genuine, material fact disputeto warrant atrial. Inthis

regard, Rule 56.05 provides that the nonmoving party cannot simply rely upon

his pleadings but must set forth specific facts showing that there is a genuine

issue of material fact for trial.

Id. at 211 (citations omitted) (emphasisin origina).

Summary judgment is only appropriate when the facts and the legal conclusions drawn
from the facts reasonally permit only one conclusion. Carvell v. Bottoms 900 SW.2d 23, 26
(Tenn. 1995). Since only questions of law are involved, thereis no presumption of correctness
regarding atrial court's grant of summary judgment. Bain, 936 S.W.2d at 622. Therefore, our
review of thetrial court sgrant of summary judgment isde novo on the record before this Court.

Warren v. Estate of Kirk, 954 SW.2d 722, 723 (Tenn. 1997).

Arbitration
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Open meetings - “Governing body” defined - “Meeting”
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® The court relied heavily on the Georgia Supreme Court’s decision in Red & Black
Publ’g Co. v. Board of Regents, 427 S.E.2d 257 (1993). In that case, the Court held that the
Student Organization Court of the University of Georgiawas subject to the Open Meetings Act
because a public agency had delegated official responsibilities and authority to the Student
Organization Court. Thus, a subsidiary of a public agency was deemed subject to the Open
Meetings Act.
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St e Whittemore v. Brentwood Planning Commn |

® The record was deficient with regard to a copy of the notice of the July 29, 1997
meeting of the Board of Trustees of the District.
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Conclusion
CURCCEL e v, and the caselis
remanded for such further proceedings as necessary. Costs of appeal are assessed against the

appellants.

W. FRANK CRAWFORD,
PRESIDING JUDGE, W.S.

CONCUR:

ALAN E. HIGHERS, JUDGE

HERSCHEL P. FRANKS, JUDGE
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